






COMMITTEE OF THE WHOLE 
Council of the County of Maui 

August 15, 2006 

CHAIR MOLINA: Thank you. The Chair will mark it 6-0 with three excuses. 

COW-1(37) SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (DANEEN KAILI V. 
COUNTY OF MAUl, CASE NO. 7-03-00034) (C.c. No. 05-24) 

CHAIR MOLINA: Okay. Next, Members, let us go to Committee of the Whole Item 1(37). Committee is in 
receipt of a correspondence dated August 2, 2006 from the Department of the Corporation Counsel's 
office requesting consideration of a proposed resolution entitled "AUTHORIZING SETTLEMENT OF 
DANEEN KAILI VS. COUNTY OF MAUl, CASE NO. 7-03-00034". The claim alleges work-related 
injuries sustained on January 3,2003. The purpose of the proposed resolution is to authorize settlement 
of the case. And from the Corporation Counsel's office we have Laureen Martin. Good morning, 
Ms. Martin. You have the floor. 

MS. MARTIN: Good morning. Thank you, Chairman Molina. This is a worker's compensation claim arising 
out of work-related injuries sustained on January 3, 2003. This injury occurred while typing. I am 
requesting executive session in order to discuss medical and personnel issues. 

CHAIR MOLINA: Okay. Thank you. Committee Members, any questions in open session for Corporation 
Counsel Martin? Mr. Mateo. 

COUNCILMEMBER MATEO: Chairman, thank you very much. Ms. Martin, executive session would be 
because the injury extends beyond an injury due to typing or there's questions regarding the injury 
itself? 

MS. MARTIN: Chairman, in order to consider the settlement amount you'll need to review the actual rating 
report which is the medical record. In addition, there's more explanation as to the rating and a disability 
level. 

COUNCILMEMBER MATEO: you. Thank you, Chairman. 

you, Member Mateo. Members, any other questions session for Corporation 
Counsel as it relates to Okay. Seeing none. at to 
Member Hokama to our proceedings Good 

COUNCILMEMBER HOKAMA: Good morning, Chairman. 

CHAIR MOLINA: Okay, Members. The Corporation Counsel has recommended executive session for this 
item. There's a possibility we have three more items that could require executive session as well. The 
Chair would prefer to get an overview on the rest of the items for this morning and then in one blanket 
motion we could take whichever items that are considered for executive session in one motion. Any 
objections to proceeding in that fashion? 

COUNCIL MEMBERS VOICED NO OBJECTIONS. 
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CHAIR MOLINA: Okay. Seeing none. Let's move on to Committee of the Whole Item 4(10). 

COW-4(10) INDEMNIFICATION AUTHORIZATION (CONSTANCE C. DEANS, ET AL. V. 
COUNTY OF MAUl, ET AL., CIVIL NO. 06-1-0175(1» (C.c. No. 05-23) 

CHAIR MOLINA: The Committee is in receipt of the following: a correspondence dated July 11, 2006, from 
the Corporation Counsel's office, transmitting a proposed resolution to indemnify County employees in 
Constance C. Deans, et ai. versus County of Maui, et aI., Civil No. 06-1-0175(1), and transmitting a 
copy of the first amended complaint. The complaint alleges the death of Stuart R. Deans was caused by 
the negligent conduct of the defendants. Two, a correspondence dated July 24, 2006, from the 
Corporation Counsel's office, transmitting a revised proposed resolution entitled "INDEMNIFYING 
JACK SPOTTSWOOD, JOAN MORRIS, AND NAV AYO CAISERMAN IN CONSTANCE C. 
DEANS, ET AL. V. COUNTY OF MAUl". The purpose of the revised proposed resolution is to 
indemnify Jack Spottswood, Joan Morris, and Navayo Caiserrnan, County employees, in this matter. 
And from the Corporation Counsel's office, we have Jane Lovell to give us a brief overview, and 
forgive me it's early in the morning,--

MS. FEENSTRA: Marian Feenstra. 

CHAIR MOLINA: --Marian--

MS. FEENSTRA: Feenstra. 

CHAIR MOLINA: --Feenstra from the Parks Department to also give us an overview. My apologies this 
mornmg little cobwebs in the mind at this point. Anyway, Ms. Lovell, you have the floor. 

MS. LOVELL: Thank you. Good morning, Chair, and Members of the Committee. As the Chair has 
indicated, this case arose out of the death of a visitor to our island, Stuart Deans, on August 11, 2005. 
His family has filed a wrongful death lawsuit. In the original complaint, the County was the only named 
defendant; however, we moved to dismiss that complaint and the course of the proceedings on 
dismissing that complaint because it really didn't state what was ... what was wrong ... what anyone 
had done was wrong, plaintiffs filed an amended complaint. for first this 
amended they lifeguards were on on date Deans 
death at the Lahaina Aquatic Center. lifeguards, Joan Morris, is with us today in the 
audience, and Marian Feenstra, as the Division Chief of the Aquatics Division, is also to answer 
any questions. 

I can tell you in open session that we have done a pretty thorough preliminary investigation and as far as 
our office is concerned we do not see any inappropriate behavior or action by our County lifeguards. In 
fact, as far as we can tell, not only did they do everything right but they went above and beyond the call 
of duty in attempting to revive this visitor after he collapsed in the pool; and therefore, we ask that the 
lifeguards be indemnified by this Committee. 
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If you have specific questions about our strategies or, or anything of that nature, I would ask for an 
executive session to discuss legal strategies but I really think that this case at this stage where we're only 
asking for indemnification is a pretty basic question. And because our employees, the lifeguards, did 
their job as exactly as they were supposed to do, we ask that they be indemnified. 

CHAIR MOLINA: Thank you, Ms. Lovell. Committee Members, any questions in open session as it relates to 
this matter? Members, any request for executive session? Okay ... Member Tavares. 

COUNCILMEMBER TAVARES: We'll be hearing more about this case as we go on, right? Go along? 

MS. LOVELL: Definitely, Councilmember Tavares. I would be more than happy at any time to discuss the 
details, the legal strategies, how we intend to approach the case, and in fact I may be appearing before 
you in a couple of weeks to request the retention of outside counsel that has been recommended by one 
of the County's insurance carriers. 

COUNCILMEMBER TAVARES: Okay. Thank you. 

CHAIR MOLINA: Thank you, Member Tavares. Member Hokama. 

COUNCILMEMBER HOKAMA: Tell us what is the current schedule of, of requirements - when do you go 
before the court? 

MS. LOVELL: In fact today we are filing another motion to dismiss. The court at our last hearing, which was 
on July 11, set a briefing schedule. There were certain legal issues that the court wanted us to address. 
So under that briefing schedule I file another motion to dismiss today. Mr. Krueger has I think 30 days 
within which to respond and the court will then hear the matter on November 2nd

. However, that motion 
to dismiss the way it's set up will not, even if granted, get rid of the entire case. The motion is based in 
part on statute of limitations grounds with respect to the two adult plaintiffs and it also addresses 
whether the lifeguards should have been named in the first place. There's ambiguity in the complaint as 
to whether the intention was to name them individually and personally or whether they were named 
their official capacities. So that is why here asking for indemnification from you. Obviously, 
they are dismissed, then will be, you 

body. I want to sure have 

COUNCILMEMBER 
complaint? 

Is it permissible session to, to ask you about amended 

MS. LOVELL: Sure, Councilmember Hokama. What ... maybe we could take it question by question and ifit 
gets into an area that I have some concerns about, I can let you know if that's acceptable. 

COUNCILMEMBER HOKAMA: That would be fine. I would take your advice, as well as the lead from the 
Chairman regarding the sensitivity. I'm just looking at the first amended complaint, Counselor, and I 
am assuming that everything that has been underscored is the new addition to the complaint? 
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MS. LOVELL: Yes. 

COUNCILMEMBER HOKAMA: And that those areas that have been lined through is what they're asking for 
deletion from the complaint? 

MS. LOVELL: Yes. That's ... that, that is the case. And it's very interesting that in the original complaint the 
plaintiffs had very nice positive things to say about our lifeguards and then they decided to cross some 
of those out and add in some fairly vague language about kind of garden variety negligence. 

COUNCILMEMBER HOKAMA: Does this go before the court also? 

MS. LOVELL: Yes. Ultimately, that is the ... the first amended complaint is now what we call the "operative 
complaint". That's the complaint that governs the action and that is the subject of my second motion to 
dismiss. However, that first complaint is still a part of the record and if the case ever went to a jury trial, 
of course, we could show those paragraphs that were crossed out to the jury and make them aware that 
that was what the family originally had to say about the lifeguards. 

COUNCILMEMBER HOKAMA: Okay. 

MS. LOVELL: And in any event I believe those statements are true - that they were well-trained, et cetera. 

COUNCILMEMBER HOKAMA: But that was ... my only question was whether the judge or the court gets to 
see everything injust the finalized revised version? 

MS. LOVELL: No. The judge has in his file all the ... all of the different versions including the one that has 
underscoring and cross outs and then the final copy which is a clean copy. So the court has that if the 
judge wants to look at it. 

COUNCILMEMBER HOKAMA: Thank you. Thank you, Mr. Chairman. 

MOLINA: Okay. Thank you, Member Hokama. Committee Members, any 
seSSlOn Corporation Counselor Parks Department? 
Cove,,,,,t·,,,?> seSSlOn on Okay. Again, we are addressing 
employees for today. With being said, then Chair a recommendation. Chair 
entertain a motion to support revised proposed resolution the County . . . 
aforesaid County employees. 

VICE-CHAIR KANE: So moved. 

COUNCILMEMBER TAVARES: Second. 

CHAIR MOLINA: Okay. It's been moved by Member Kane, seconded by Member Tavares. Any discussion? 
Seeing none. All those in favor signify by saying aye. 
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COUNCIL MEMBERS VOICED AYE. 

CHAIR MOLINA: All those opposed? 

VOTE: AYES: Councilmembers Carroll, Hokama, Mateo, Pontanilla and 
Tavares, Vice-Chair Kane, and Chair Molina. 

NOES: None. 

ABSTAIN: None. 

ABSENT: None. 

EXC.: Councilmembers Anderson and Johnson. 

MOTION CARRIED. 

ACTION: Recommending ADOPTION of revised resolution. 

CHAIR MOLINA: Thank you. Chair will mark it unanimous, 7-0. 

MS. LOVELL: Thank you. 

CHAIR MOLINA: Thank you. Next on our agenda is Committee of the Whole Item 5(12). 

COW-S(2) SPECIAL COUNSEL AUTHORIZATION (JACK HENRY WILLIAMS, JR., ET AL. V. 
COUNTY OF MAUl, CIVIL NO. CVOS-00278 DAE LEK) (C.c. No. 05-25) 

CHAIR MOLINA: The Committee is in receipt of a correspondence dated August 4, 2006, from the 
Corporation Counsel's office, requesting consideration of a proposed resolution entitled 
"AUTHORIZING ADDITIONAL COMPENSATION SPECIAL COUNSEL MARR 
JONES & WANG, IN HENRY JR., VS. 
CV05-00278 purpose the proposed resolution is to 
compensation of $85,000 for a total compensation $125,000 for special counsel, Marr Jones & 
Wang, this case. from the Corporation Counsel's office we have Cheryl Tipton and the 
gentleman seated next to her and my apologies I've seen you here before and ... (inaudible). .. 

MS. TIPTON: Steve Nakashima. 

CHAIR MOLINA: Mr. Steven Nakashima. Thank you. Okay, Ms. Tipton, you have the floor. 

VICE-CHAIR KANE: Excuse me, Mr. Chair, before we begin, time now is 9:20. Regarding testimony, I don't 
know if we want to ask one more time and then we can close it up. 
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CHAIR MOLINA: Okay. Good point, Member Kane. Anyone would like to make ... give public testimony 
on any of our items today? Seeing no one in the gallery and no one approaching, we will officially close 
public testimony effective at 9:20 this morning. 

COUNCIL MEMBERS VOICED NO OBJECTIONS. 

CHAIR MOLINA: Okay. Thank you, Members. Okay, Ms. Tipton, you may proceed with the overview of 
Committee of the Whole Item 5(12). 

MS. TIPTON: Thank you. Good morning, Mr. Chair. Good morning, Council Members. As you know, the 
four counties of Hawaii, including Maui, were sued in 2002 regarding alleged violations of the Fair ... 
Federal Fair Labor Standards Act and all of those cases have now been settled. However, Maui and 
Kauai has been sued in a second round of lawsuits by members of the Police and Fire Department who 
did not join in the first lawsuit. Because of the number of plaintiffs producing documents, and obtaining 
information about the claim is a lengthy process, and additional funds are being requested, I have 
resolutions this morning before Council for each case. The first one is for Jack Henry Williams who is a 
member of the Police Department. 

MR. NAKASHIMA: Fire. 

MS. TIPTON: I'm sorry - member of the Fire Department. There are 170 members of the Fire Department 
now part of this lawsuit. We are in a discovery phase of trying to collect all the information. We do not 
have information about the claims of the plaintiffs at this point. We ... we are working on trying to get 
that information. Mr. Nakashima can fill you in on that amount ... on that information but at this time 
we do need some additional funds to continue to defend the case. 

CHAIR MOLINA: Okay. Thank you, Ms. Tipton. Members, questions in open session for either Ms. Tipton 
or Mr. Nakashima? Seeing none. Mr. Nakashima, do you have anything that you would like to add? 

MR. NAKASHIMA: Not, not in an sesslon. 

CHAIR Okay. 

KANE: Yes. 

MOLINA: Okay. Member Kane's made a request for executive session. 

COUNCILMEMBER HOKAMA: Request. 

CHAIR MOLINA: Okay. Alright. We have two requests for executive session. Alright, Members, we will 
corne back and do that in one blanket motion. Ifthere are no other questions at this point for Committee 
of the Whole Item 5(12), the Chair would like to move on to the next agenda item, Committee of the 
Whole 5(13). 
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COW-5(13) SPECIAL COUNSEL AUTHORIZATION (TRINIDAD K. ALCONCEL, ET AL. V. 
COUNTY OF MAUl, CIVIL NO. CV05-00280 SPK BMK) (C.c. No. 05-25) 

MS. TIPTON: Thank you, Mr. Chair, Members of the Council. Again, this case involves alleged violations of 
the Federal Fair Labor Standards Act. What I have just spoken to you about regarding the previous 
agenda item is also true for this agenda item. Weare in the process of discovering what the claims of 
the various plaintiffs are. At this point there are 84 police officers who have signed up to be plaintiffs in 
this matter. 

CHAIR MOLINA: Okay, and for the record the Chair will read the description of the item. The Committee is 
in receipt of a correspondence dated August 4, 2006, from the Corporation Counsel's office, requesting 
consideration of a proposed resolution entitled "AUTHORIZING ADDITIONAL COMPENSATION 
FOR SPECIAL COUNSEL MARR HIPP JONES & WANG, IN TRINIDAD K. ALCONCEL, ET AL. 
VS. COUNTY OF MAUl, CIVIL NO. CV05-00280 SPK BMK". And the intent of the proposed 
resolution is to authorize additional compensation of 85,000 for a total compensation of 125,000 for 
special counsel, Marr Hipp Jones & Wang, in this case. Any questions in open session for this particular 
matter, Members? Request ... excuse me, Member Hokama. 

COUNCILMEMBER HOKAMA: Chairman, thank you. Two things - I will be asking for consideration of 
executive session on this, Mr. Chairman, and second, I have a question and you need to decide whether 
you want to respond in open session. Are you aware of whether or not adjustments in the collective 
bargaining contracts regarding these type of employees have been renegotiated or revised so that these 
types of suits, which is I guess based on calculations and how certain things arrive to a certain dollar 
amount is very clear so that we can avoid these types of processing? 

MS. TIPTON: I do not believe there's been any negotiation in that direction but in fact just this morning we 
were discussing that in the upcoming negotiations that might be a possible agenda item. 

COUNCILMEMBER HOKAMA: Okay. Thank you. Thank you, Chairman. 

MOLINA: Okay. Thank you, Member other questions in open session for Committee 
the 5(13)? Seeing none. do a blanket motion to take 

executive session the following three 1 (37), of the 
5(12), and Committee Whole 5(13); this is in accordance to Section 92-5(a)(4) of 
Revised Statutes to consult with legal counsel on questions and issues pertaining to the powers, duties, 
privileges, immunities, and liabilities of the County, the Council, and the Committee. 

VICE-CHAIR KANE: Mr. Chair? 

CHAIR MOLINA: Okay. Member Kane. 

VICE-CHAIR KANE: Yeah, move to proceed to executive session on the three separate items as listed by you 
for three separate executive session meetings. 
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CHAIR MOLINA: Okay. Is there a second? 

COUNCILMEMBER TAVARES: Second. 

CHAIR MOLINA: Okay. It's been moved by Member Kane and seconded by Member Tavares to go into 
executive session for the three aforementioned items. Any discussion? Seeing none. All those in favor 
signify by saying aye. 

COUNCIL MEMBERS VOICED AYE. 

CHAIR MOLINA: All those opposed? 

VOTE: AYES: Councilmembers Carroll, Hokama, Mateo, Pontanilla and 
Tavares, Vice-Chair Kane, and Chair Molina. 

NOES: None. 

ABSTAIN: None. 

ABSENT: None. 

EXC.: Councilmembers Anderson and Johnson. 

MOTION CARRIED. 

ACTION: EXECUTIVE SESSION for COW-l(37), COW-5(12), and 
COW-5(13). 

CHAIR MOLINA: Thank you. Chair will mark it unanimous. We will take a brief recess to prepare the 
chambers for executive sessions on these items. Meeting in recess. '" (gavel) . .. 

RECESS: 3.m. 

SESSION AT 

RECONVENE: 11:13 p.m. 

CHAIR MOLINA: ... (gavel). " The Committee of the Whole meeting for August 15,2006 is now back in 
open session. Members, we will address first Committee of the Whole Item 1(37). 

COW-1(37) SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS (DANEEN KAILI V. 
COUNTY OF MAUl, CASE NO. 7-03-00034) (C.c. No. 05-24) 
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CHAIR MOLINA: The Chair will be making a recommendation to entertain a motion to support the proposed 
resolution authorizing settlement of Daneen Kaili versus County of Maui. 

VICE-CHAIR KANE: So moved. 

COUNCILMEMBER TAVARES: Second. 

CHAIR MOLINA: It's been moved by Member Kane, seconded by Member Tavares. Any discussion? Seeing 
none. All those in favor signify by saying aye. 

COUNCIL MEMBERS VOICED AYE. 

CHAIR MOLINA: All those opposed? 

VOTE: AYES: Councilmembers Carroll, Hokama, Mateo, Pontanilla and 
Tavares, Vice-Chair Kane, and Chair Molina. 

NOES: None. 

ABSTAIN: None. 

ABSENT: None. 

EXC.: Councilmembers Anderson and Johnson. 

MOTION CARRIED. 

ACTION: Recommending ADOPTION of resolution. 

MOLINA: mark it 7-0 with two excusals, Members Anderson and Johnson. 

SPECIAL COUNSEL AUTHORIZATION (JACK HENRY WILLIAMS, JR., ET AL. V. 
COUNTY OF MAUl, CIVIL NO. CV05-00278 DAE LEK) (C.c. No. 05-25) 

MOLINA: Next address Committee the Whole 2), is a proposed 
entitled, Authorizing Additional Compensation for Special Counsel Marr Hipp Jones & Wang, 
Jack Henry Williams versus County ofMaui civil case. 

VICE-CHAIR KANE: So moved. 

COUNCILMEMBER TAVARES: Second. 

CHAIR MOLINA: Okay. Moved by Member Kane, seconded by Member Tavares. Any discussion? Seeing 
none. All those signify by saying aye. 
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COUNCIL MEMBERS VOICED AYE. 

CHAIR MOLINA: All those opposed? 

VOTE: AYES: Councilmembers Carroll, Hokama, Mateo, Pontanilla and 
Tavares, Vice-Chair Kane, and Chair Molina. 

NOES: None. 

ABSTAIN: None. 

ABSENT: None. 

EXC.: Councilmembers Anderson and Johnson. 

MOTION CARRIED. 

ACTION: Recommending ADOPTION of resolution. 

CHAIR MOLINA: Thank you. The Chair will mark it 7-0 with two excusals, Members Anderson and 
Johnson. 

COW-5(3) SPECIAL COUNSEL AUTHORIZATION (TRINIDAD K. ALCONCEL, ET AL. V. 
COUNTY OF MAUl, CIVIL NO. CV05-00280 SPK BMK) (C.c. No. 05-25) 

CHAIR MOLINA: And we will now address Committee of the Whole Item 5(13) which is a proposed 
resolution entitled, Authorizing Additional Compensation for Special Counsel Marr Hipp Jones & 
Wang, in the Trinidad K. Alconcel versus County of Maui civil case. Chair will entertain a motion to 
support. 

KANE: So 

COUNCILMEMBER Second. 

MOLINA: Moved by Member Kane, seconded by Member Tavares. Any discussion? Seeing none. 
All those in favor signify by saying aye. 

COUNCIL MEMBERS VOICED AYE. 

CHAIR MOLINA: All those opposed? 
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Councilmembers Carroll, Hokama, Mateo, Pontanilla and 
Tavares, Vice-Chair Kane, and Chair Molina. 

NOES: None. 

ABSTAIN: None. 

ABSENT: None. 

EXC.: Councilmembers Anderson and Johnson. 

MOTION CARRIED. 

ACTION: Recommending ADOPTION of resolution. 

CHAIR MOLINA: Okay. Thank you. The Chair will mark it 7-0 with two excusals, Members Anderson and 
Johnson. 

Members, this concludes our agenda for today. Any announcements? We do have a Budget and 
Finance meeting at 1:30 under Chairman Kane's leadership so, Members, please be all present and 
accounted for for that meeting. So with no other announcements, this Committee of the Whole meeting 
for August 15,2006 is now adjourned ... . (gavel) . .. 

ADJOURN: 11:15 a.m. 

APPROVED BY: 

cow:min:060815 Transcribed by: Clarita Balala 
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